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Since the California Environmental Quality Act was
enacted, early consideration of the impacts of a
prolect has been required. Nonetheless, it is only re-
cently that the issue of
precommitment has come to the
fore. The cases of Citizens for
Responsible Government v. City
of Albany (1997) 56 Cal.App.4th
1199, and City of Vernon v.
Board of Harbor Comrs. {1998)
.. CalApp.__, 74 Cal.Rptr. 2d
477, decided within eight months
of each other; demonstrate tha
.increasing attention being paid ta
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agency may be impermissibly

‘committed to a project prror to completion and con- -

sideration of the project’s EIR. This article examines
the spectrum of activities, from appropriate planning,
or even activities which demonstrate institutional
bias, to activities which may precommit an agency
to a project so as 1o make meaningful consideration
of the EIR impossible. It explores.the question of
whether such a precommitment is prchibited by law
when there is no formal agency approval. -

|. The State of the Law on Precommitment

_A. The Policy of Early EIR Preparation and
Cpncems with Post Hoc Rationalizations

In enacting CEQA, the Legislature found it is the
policy of the state that “[ljocal agencies integrate the
requirements of this division [CEQA] with planning
and environmental review procedures otherwise re-
quired by law...so that all those procedures, to the
maximum feasible, run concurrently, rather than con-
secutively.” Public Resources Code (“PRC”) section
21003(a). The CEQA Guidelines, 14 Cal.Cd.Rgs.
- {"Guidelines") is clearer as to timing, stating ElRs:

should be prepared as early as feasible inthe -
_planning process to enable.environmental con-
siderations 1o influence project program and
design and yet laie encugh to provide mean-
ingful information for environmental assess-
ment.... With public projects, at the earliest
feasible time, project sponsors shall incorpo-
rate environmental considerations into project
+ conceplualization, design, and planning. CEQA
compliance should be completed prior to ac-
quisition of a site for a public project. -

-~

" nalization for decisions that had

the question of whether an -

' Gurdelmes sec£l0n315004(b) and (b )(1) emphasis

added.
The California Supreme Court has condemned
using EIRs as a post hoc ratio-

already been made:

A fundamenta% purpose of an’
EIR is to provide decision-
makers with information they.
can use in deciding whether
to approve a proposed
project, not to inform them of
the envireanmental effects of
projects that they have al-
ready approved. if post- ap-
proval environmentdl review were allowed
EIRs would likely become nothing more than
post hoc rationalizations to support action al-
ready taken. We have expressly condemned this
use of EIRs. ,

Douigias
Carstens**

Laurel Heights Irprovement Association v. Re-
gents of the Univ. of Cal. (1988) 47 Cal.3d. 376, 394
refrg denied, citing No Oil, Inc v. City of Los Ange-
les (1975) 13 Cal. 3d. 68, 79. (“Laurel Heights I)

Cases decided after Laurei Heigfhits I continue to
condemn EIRs that are post hAoc rationalizations. In
City of Santee v. County of San Diego (1989) 214
Cal. App.3d 1438, the City of Santes sued San Di-
ego, challenging a temporary jalil exp’ansron The
Court of Appeal found the EIR inadequate in its fail-
ure to describe all reasonable alternatives to the
project and any feasible mitigation measures. Id. at
1454. In directing the County to prepare and certify
a new EIR, the court said:

“The County is reminded, however, that like the -

Supreme Court in Laure! Heights, this court will

not countenance any atiernpt to reject an alter-

native on the ground that [the preferred alter-
. native] has already been completed and is -

— already in use. [Citation.] The Board must be-

gin anew the analyticai process required under
CEQA and must not attempt to give post hoc
rationalizations for actions already taken in vio- .
latlon of CEQA even if done in good faith.

“Id. at 14586, emphasrs added.
Thus, the courts may examine an agencys pro-
cess {o assure appropriate consideration is given

to environmental factors during the decision mak-.

ing process. In its most recent consideration of

ENVIRONMENTAL LAW NE'W'S ¢ Voiume 7, Number 2 ¢ Summer 1998




‘CEQA, the California Supreme Court rejected a

post-approval response to comments by the Fish
and Game Commission. The Court stated: -

- The Commission's post-decisionmaking re- -
" spenses o significant environmental concerns
do not satisfy the written response component

of its certified regulatory program. Nor do they -

comply with the spirit of this requirement. The -
~ written response requirement ensures that
members of the Commission will fully consider

- . the information necessary to render decisiéns -

that intelligently take into account the environ- .
mental consequences. (Citations omitted.) It
also promoies the policy of citizen input under-
lying CEQA. (People v. County of Kern (1974) 39
Cal.App.3d. 830, 841, 115 Cal.Rpir. 67.) When
- the writteri responses are prepared and issued
after a decision has been made, however, the
purpose served by such a requirement cannot

be achieved.
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- policy making board simply ‘rubber-stamped

Mountain Lion Foundation v Fis;h and Game Com-

- missjon (1997) 16 Cal. 4th 105, 133. ‘

If a lead agency becomes too committed to a
project, formal approval of the project, no matter the
environmental impacts associated with jt, may be-
come inevitable. This issue is not limited to the-
CEQA context. RedeveIOpmenf Agency v. Noim's
Slauson (1985) 173 Cal. App.3d 1121 presented a
picture of Precommitment by an agsncy that elimi-

predetermined resuit.” /d. at 1127. -
Whether pre-certification activities or agreements

prectude meaningful consideration of alternatives

and mitigation measures requires a fact-specific in-

quiry. Part of the review must entail the extent to

" which the early activities or agreement precluded

effective public participation in the process. The im-
portance of the interactive role between the public
and decisionmakers was recognized by the Su-
preme Court in Concerned Citizens of Costa Mesa
v. 32nd District Agricultural Association ( 1986) 42
Cal.3d 929. Concerned Citizens emphasized the
critical role of public pariicipation in the CEQA
process: o, '

“CEQA compels an interactive process of as-
sessment of environmental impacts and re-
sponsive project modification which must be
genuine. It must be open 1o the public, pre-
rised upon a full and meaningful disclosure of -
the scope, purposes, and effect of a consis-
tently described project, with flexibility to re-
spond to unforeseen insights that emerge from
the process.” ( County of Inyo v. City of Los An-
geles (1984) 160 Cal.App.3d 1178, 1185, 207
Cal.Rptr. 425.) In short, a project must be open .
for public discussion and subject to agency
modification during the CEQA process. (Ibid.)
This process helps demonstrate to the public
that the agency has in fant analyzed and consid-
ered the environmental implications of its action,

fd. at 936, emphasis added.
B. Private Projects and Precommitment

* It is generally easier to avoid the specter of
precommitment with private than with public projects.
However, most CEQA practitioners have observed
cases where an agency is so anxious for project re-
lated revenue that g project will be approved as pro-
posed, regardless of the impacts disclosed in the
EIR. One example of an activity, which raises the

_ENVIRONMENTAL LAW NEWS ¢ Volume 7. Number 2 6 tumman 1anc




issue of precommitment in the private project con-
text, is the extensive negotiation of a Development

Agreement prior to consideration of an EIR. .
* Citizens for Rlesponsible Government v. Cily of

Albany presents an example of this type of
precommitment. There, presentation of a completed
Development Agreement to city voters before CEQA
review of the project was conducted was found to be

an impermissible preapproval of the project. Petition- .
ers sued the Gity of Albany aiter the City approved

{1) & zoning amendment which would have aliowed
development of a racetrack, (2} a gaming ordinance
to regulate cardroom gaming which would occur

there, and (8) a ballot proposal to authorize gaming
" within the city limits. The City had procesded with its
approvals under the assumption that submitting the

ballot proposal to the voters would not be a project

. under CEQA‘and would therefore be exempt fror its

requirements. Albany also negotiated and submitted

Hfor voter approval an unexecuted 95-page develop-

ment agreement with the owner of the affected prop-
erty. After the voters narrowly approved gaming, the

mayor executed the development agreement in the

same form as submitted to the voters. - ..

The Court of Appea! found the zoning amend-
ment was properly exempt under CEQA but the'de-

velopment agreement was not. The Court of Appeal
reasoned that the City Council had effectively

adopted the 95-page development agreement “even .

though it neglected to pass a formal resolution recit-

ing this action” when it approved the placement of .

the development agreement on the ballot. Afbany, at
1219. While the agreement contained provisicns for an
environmental review process, the court concluded
that the City violated CEQA because the language of
the provision for environmental review conflicted with
CEQA, since the review would follow approval of the
development agreement and related measures and
because the City's discretion o adopt alternatives and

mitigation measures that might be required for an ad-

equate CEQA review was impermissibly limited by the

-development agreement. Albany, at 1223.

The court noted that exiensive negotiation of the
details of development agreements or other similar
instruments ¢an lend momentum to a certain con-
figuration of a planned project, which is difiicult to

counter fater in the approval process:

.[T)he appropriate time to introduce environ-
mental considerations into the decision making
process was during the negotiation of the de-
velopment agreement. Decisions refiecting en-
vironmental considerations could most easily
be made when other basic decisions were be-
ing made, that is, during the early stage of
“project conceptualization, designand plan- -
ning.” Since the development site and the gen-
eral dimensions of the project were known from
the start, there was no preblem in providing
“meaningful information for environmental as-
sessment.” At this early stage, environmental
review would be an integral part of the deci-
sion-making process. Any later environmental
review might call for a burdensome reconsid-
eration of decisions already made and would

risk becoming the sort of “post hoc rationaliza-
tion [ ] to support action ajready taken,” which
our court disapproved in [auref Heights Im-
provement Assn. v. Regents of University of -
California {1988) 47 Cal.3d 375, 394.

Albany, at 115. -

C. “Inevitability” Of Institutional Bias and
_the Public Project .

When a public rather than private proje'c.t is at stake,

“alead agency's task of avoiding precommitment
- may be more difficult. Naturally, public agencies only

conduct extensive environmental review of their “pre-
terred project.” For public agencies to conduct exten-
sive environmental review of projects they do not

view favorably, would be wasteful of time and money.
. Infact, in two cases [Viernon and Residenis Ad
Hoc Stadium Committee v. Board of Trustees

(1979) 89 Cal.App.3d. 274] courts have recognized
that “institutional bias” may be inevitable.

In Vernon, the City of Long Beach, as Local Re-
use Authority responsible for disposition of the Long
Beach Naval Station after demilitarization under the
Defense Base Closure and Realignment Act
(‘DBCRA"),’ developed a Reuse Plan in 1993 des-

ignating all the coastal access Navy properties for

development of a cargo container terminal. Subse-

quent changes in DBCRA caused the City of Long .

Beach to revisit its retise plans in 1995. in the mean-

time, the federal government decided to place the
. adjacent Long Beach Naval Shipyard on the list of
surplus properties. In.1996, a study conducted by .

the Navy revealed exiensive historical value associ-
ated with buildings located on the Naval Station in an
area called the Roosevelt Historic District.

After the City’s Harbor Department approved in

* environmental impact report for construction of the

cargo container terminal, the cities of Vernon and
Compton, and a preservation group named Long
Beach Heritage (“Heritage”), filed separate petitions
seeking writs of mandate alleging various inadequa-
cies in'the EIR prepared by the City. The petition by
Heritage also alleged impermissible precommitment
to the project based upon the prior plans, various
activities in support of the project, and a detailed
Statemment of Intent between the Executive Director

-of the Port and the President of the China Ocean

Shipping Company (“COSCO"), the intended lessee
of the terminal. The trial court found the EIR ad-
equate but held that the Port had improperly commit-
ted itself to the project prior to environmental review.
The trial court remanded the EIR o the Port to re-
consider it. When the Port reapproved the projéct
without first setting aside the iease it had entered
info with COSCO, the court again remanded the
project, and then issued the writ. .

The City of Long Beach appealed the trial court's
decision. During briefing, 117 California Cities filed
an amicus curiae brief on behalf of the City of Long

. Beach arguing that the decision would upset plan-

ning activities throughout the State. During the pen-
dency of the litigation, the Navy and the City agreed
to prepare a new EIF/EIS. The Navy contracted out

for an Endepsndent study of possible reuses of the
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‘base, the study long Sought by Heritage. The City-

. also agreed to set aside $4.5 milfion in a preserva-
tion trust fund for use in Long Beach as mitigation for
loss of the Historic-District should the tefminal
project go forward. Heritage urged-the Port to agres

to a settlement whereby consideration of the Reuse’

Study would be considered a cure to the problem of
precommitment. The Port refused. Reluctantly, Heri-
tage agreed to settle its case with the Gity of Long

Beach. Because the cases had been consolidated,

Vernon defended the appeal.

The Court of Appeal affirmed the trial court’s find-
ing regarding the-adequacy of the EIR but reversed
on the precommitment issue. The Court of Appeal
reasoned: "[i]f having a high esteem for a project
. before preparing an EIR nullifies the process, few

public-projects would withstand judicial scrutiny,
since it is inevitable that the agency proposing a

project will be favorably disposed toward it.” Viernon, j

<74 Cal. Rptr.2d at 502-503. .

The precommitment decision of the trial court re- -
lied in large part on the peculiarities associated with -

the military base reuse process: for the trial court,
the 1993 and 1995 reuse plans prepared by the City
were part of the evidence showing that the City was
commiitted to the cargo container terminal project
which had not been subject to environmental review
until 1996. The Court of Appeal disagreed that the
plans were an impermissible pre-approvat of the ter-
minal project, reasoning that DBCRA required devel-
- opment of reuse plans and that Public Resources
Code section 21083.8, applicable to military base
reuse plans, allowed preparation of environmental
. reports after development of those plans.

In reaching its ‘conclusion, the Court of Appeal
cited the first case to specifically respond to a chal-
lenge of precommitment, Residents Ad Hoc Stadium
Cormmitiee v. Board of Trustees. In Residents, plain-
titfs challenged an EIR prepared by the trustees of
the California State University system for the con-
struction of an athletic stadium, The stadium project
had been planned and approved “prior to the effec-
tive date” of CEQA. Hesidents, at 284. For that rea-
son, the agency involved was “particularly vulnerable
to charges of institutiona! bias,” especially since its
ultimate decision was in favor of proceeding with a
project previously conceived or planned. /d. The
court in Residents rejected that challenge because
the planning occurred prior to the effective date of
CEQA. At the same time, the court stated: “if the
environmental evaluation cccurs before the agency
Is committed to or plans a project,-bias may be less

likely and not as easily asserted.” Residents, at 285. |

Furthermore, CEQA has now guided public agency
approval processes for over 20 years. There is a
goad argument that the leniency accorded to the in-
stitutionally-biased decisionmakers in 1979 when
Hesidents was decided is not appropriate today.
Even if “institutional bias” is acceptable, may an
agency step aver the line from “predisposition” to
“‘preconimitment?” In considering this question, it
may be useful to consider that with public prajecis,
project sponsors are expected to incorporate envi-
ronmental considerations at the earliest feasiblé time
~ inio project conceptualization, design, and planning.

. , H ' )
A case which has been relied upon by some to
support the proposition that agencies have discretion
to choose a particular alternative.prior to environ-
mental review is Stand Tall oh Principles v. Shasta
Union High School Distriet (1881) 235 Cal.App.3d
772. In Stand Tallthe court specifically allowed iden.-
titication of a preferred site prior to completion of an
* EIR as fong as an EIR was completed and consid-
ered prior to the District acquiring the site. The court
recognized that the District needed to have a pre-
ferred site in order to make the EIR meaningful, but
emphasized the need for a good faith review of the
EIR. The court said: , . '

If STOP [the petitioner] contends an EIR isre-
- quired for all potential sites encompassed in a

* site selection process, that EIR may prove too
cumbersome and yield little of value given iis
lack of focus...if STOP contends'an EIR is re- °
quired prior to the ultimate selection of a par- -

~ ticular site, that in effect is what is going to
occur here when the District prepares the EIR .
on its preferred site in the context of a genuing
and thorough assessrment of all reasonable al-
ternative sites. To us this last option strikes the
right balance in this case. We stress, however, .
that the EiR we envision must serve ina prac-
tical sense as an important contribution to the
decision-making process and must not be
used to rationalize or justify a decision already
made. y

- Stand Tall, supra, 235 Cal. App.3d at 782, empha-

sis added. - oo
Anather case interpreted by some as barring

challenges based upon agency precommitment is
Uhler v. City of Encinitas (1991) 227 Cal.App.3d 795.

. In Uhler preliminary approval of a traffic mitigation -
plan without environmental review was held not to
violate CEQA. The court reasoned that the City
Council had to "approve” g plan in order to direct the
staff to conduct studies on the specific provisions of -
the plan. /d. at 804. The court also found acceptable
the use of a Negative Declaration for the project be-
cause there was substantial evidence to support the
finding that the traffic control project would have no
significant impact on the environment when mitiga-
tion measures were incorporated. /d. at 805,

However, Uhleris very different from the situation

where an early commitment is made to a project and .
no degree of environmental review can change the
outcome. Uhfer involved a relatively minor traffic miti-
gation project that was the subject of extensive pub-
lic hearings and discussion of alternatives. fd. at 800.
The flexibility of the City Council was shown by the
fact it modified the proposed plan after the prepara-
tion of a negative declaration,-based upon a subse-
quent report. /d. at 801. :

D. Is An “Appraval”ora “Bihding .
Commitment” Required to Show
impermissible Precommitment? .

. The Gourt of Appeal’s decision in Vernon ap-
pears fo preclude a finding of an impermissible -
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precommitment unless an agency has formally acted
on a project or made a "binding commitment.” The
court quoted the CEQA Guidelines definition of “ap-
proval” and then stated “[tlhe agency comniits to a
definite course of action not simply by being a pro-
ponent or advocate of the project, but by agreeing to

" be legally bound to take that course.” Vernon at 503. =

To support this proposition, the court cited No O, Inc

v. City of Los Angeles (1974} 13 Cal.3d 68, 76, 81;

Citizens for Responsible Government v. City of Al-

bany (1997) 56 Cal.App.4th 1199, 1213; and Save

Our Skyline v. Board of Permit Appeals (1976) 60
Cal.App.3d 512, 521. A close examination of these
cases does not fully support the proposition that
there must be a binding legal commitment before
‘impermissible precommitment can be found. -

No Oil,-Inc. was a challenge by nonprofit organi-
zations to the validity. of a Los Angeles City ordi-
" nance allowing drilling of two exploratory oil wells
. without any environmental review. No Oil, Inc. in-
volved an impermissible agency precommitment
which led the Supreme Court to hold:

No resolution’adopted on [the relevant] date
can constitute that determination of environ-
mental impact prior to approval of the project
which [CEQA] requires. The resolution adopted.
at that meeting represents simply an example
of that "post hoc rationalization” of a decision
already made, which the courts condemned in
Citizens tu Preserve Overton Park v. Volpe
(1971) 401 U.S. 402, 81 S.Ct. 814 28 L.Ed.2d
136, 420 and Environmental Defense Fund,
Inc. v. Coastside County Water Dist. (1972) 27
Cal.App.3d 695,708, 104 Cal.Rptr. 197.

No OFf, Inc., 13 Cal.3d at 81,

Albany dealt with agency “approval” in the context
of submitting a zoning amendment measure to vot-
ers. The city council's resolution to place the matter
on the ballot in. Albany was not viewed as an “ap-
proval” under CEQA because of a'special exemp-
tion for ballot measures. The Vernon case did not
invalve ballot measures so there could be no
such exemption." |

Save Our Skyline involved a “purely ministerial”
building permit issued by a city’s permit bureau that
was appealed to a board empowered to exercise full
discretion. The issue in that case was whether or not
CEQA applied to a project that had obtained a par-
mit befare April 5, 1973, The trial court ruled and the
Court of Appeal affirmed that CEQA did apply, that
the profect was not exempt, because a ministerial
approval had been granted before April 5, 1973, but
discretionary approval from the appeal board did not
come until after that date. Id. at 522. The court em-
phasized the definition of “approval” in then Guide-
lines section 15021 (how section 15352(b)):

...approval occurs upon the earliest commit-
mént to issue or the issuance by the public
agency of a discretionary contract, grant, sub-
sidy, loan, or other form of financial assistance,
lease, permit, license, certificate, or other en-
tittement for use of the project. '

“policy goals of CEQA.

/d. at 5186. ) .

* It can be seen that nowhere in the definition of
“approval” is there a requirement for an agreement
to be legally bound to take a certain course of action. -

Requiring a legally binding commitment appears
to be contrary to the mandate that “CEQAis to bein-
terpreted 'to afford the fullest possihle protection to
the environment within'the reasonable scope of the
statutory language.’ Friends of Mammoth v. Board of

Supervisors (1972) 8 Cal.3d 247, 259." Mountain

" Lion Foundation v.. Fish and Game Commission -

¢

(1997) 16 Cal. 4th 105, 112, The requirernent for a
legally binding commitment seems to improperly el-
evate form over substance and frustrate the public

-The CEQA Guidelines provide a very specific
definition of what constitutes project “approval” for
the purposes of CEQA. Section 15352 states: “Ap-
proval’ means the decision by a public agency which
commits the agency to a definite course of action in
regard to a project....” However, the CEQA Guide-
lines have failed to provide guidance as to when the
agency goes too far with regdrd to pre-CEQA activi-_
ties. The new proposed section 15004(b){3) may
change that. The proposal provides that agencies
should not: - - . oo

(A) Formally make a decision to proceed”

with the use of a site for facitities which would
require CEQA review, regardless of whether
the agency has made any final purchase of the
‘site for these facilities, except that agencies
may designate a preferred site for CEQA re-
view and may enter land acquisition agree-
ments when the agency has conditioned its
future use of the site on CEQA compliance.

{B) Commit or solicit funding for.a specific
project where the agency binds itself to use the
funding to implement the project.

(C) Otherwise take any action which gives -
substantial impetus to a planned or foresee-
able project in a manner that forecloses alter-
natives or mitigation measures that would
ordinarily be part of subsequent CEQA review
of that public project. :

It may be advisable to also prohibit the commit-
ment of substantial funds for development of detailed
design activity beyond that which is required for con-
ducting a meaningful environmental review until an
EIR has been prepared. Thus, the Guidelines-may
yet shed additional light on how a good faith consid-
eration of an EIR can be achieved, and not be preju-
diced by prior activities with regard to a particular
decision. , :

Il. Proving Preco'mmitment

Several issues may arise of concern o the CEQA

- practitioner about how a precommitment allegation

might be established. Clearly, the mental state of a
decisionmaker cannot be probed. However, what if

decisionmakers actively support a project prior to
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completion of environmental review? As the amicus
curiae California Cities pointed out in their brief in
Vernon, a candidate for office should not be con-

strained from taking a position on a proiect because,

environmental review had not yet been completed.
However, there'is a difference between decision-

- makers' mental state and acts evidencing

precommitment. In Vernon, assume for a moment

that prior to the environmental review: (1) there were °

large monetary commitments for design contracts

. awarded by.the public agency; (2) the agency staff

advocated for the project locally and in Washington,
D.C.; and (3) the Vice President of the Board of Hai-
bor Commissioners went to the White House to
- lobby for the terminal project. |s such evidence rel-
evant? What if the evidence was not included in the
~ administrative record? Are the actions of the staff at-
tributable to the decisionmaker? '

‘A. Objective Evidence May be Considered, -
But Not the Decisionmakers’ State of
- Mind _

It is well established that the courts will not exam-
ine the state of the mind of a decisionmaker,

[Wiith reference to the enactments of all legis-

lative bodies...the courts cannot inquire into

the motives of the legislators in passing them,

except as they may be disclosed on the face of
~ the acts, or [inferable] from their operations.

City of Santa Cruz v. Sup. Ct(1995) 40 Cal.App.4th
11486, 1151, brackets in original. Likewise, in a CEQA
adequacy case, Del Mar Terrace Conservancy v. City
Council of San Diego (1992) 10 Cal.App.4th 712, the
Court of Appeal upheld the trial court's decision to
exclude live testimony concerning the subjective rea-
soning of the decisionmakers and their staff. How-
ever, this does not preclude looking at the objective
evidence of precommitment. For example, in County
of Los Angeles v. Superior Court (Burroughs) (1 975)
13 Cal.3d 721, 731, the court precluded discovery
info the decisionmakers' intent. However, the Court
noted that litigants may nonetheless be “able to dem-
onstrate by virtue of objective criteria that a particu-
lar [action] was undertaken in bad faith in an attempt

to circumvent...regulations.” Id. In Board of Supervi-

sors of Los Angeles County v. Superior Court (1995)
32 Cal.App.4th 1616, the court stated: .

The rule is general with reference to the enact-
ments of all legislative bodies that the courts
cannet inquire into the motives of the legisla-
tors in passing them, except as they may be
disclosed on the face of the acts, or inferable
from their operation.... S

Id. at 1624, emphasis added.

While mental state is not to be considered, psti-
tioriers’ attorneys will continue to argue that certain
activities may evidence a precommitment, short of a
lease or some other “formal” approval. Such activi-
ties may run the spectrum from inordinate expendi-
tures on design work not necessary for the

preparation of environmental documentation; advo-

. cdey for the specific project before other agencies for

funding or permits: or Obtaining land, equipment, or

services which are only needed if the project goas’

forward essentially as proposed.

* B. Proving Precommitment in the- _
Post-WSPAWorlgq2 - S

Wh_e:p an a'dminis_trative record is prepared, it nor-
maliy includes only information which was, at least
theoretically, “before” the decisionmaker, or a

document described as part of the record pursuant -
- to Public Resources Code section 21167.6(e). Espe-

cially when the respondent prepares the record, evi-
dence of precommitment may be developed after the
record is “settled.” If evidence of prior action related
to the project is subsequently found {for example

through review of agency minutes), should this evi- '
dence be admitied or—if it ig an official documeni— -
- be subject to judicial notice? Respondents in a
number of cases have asserted that such evidence .
- is not admissible when the documents were not “of-
fered to the Board,” relying on Western States Petro-.

leum Assn. v. Superior Court (1995) 9 Cal.4th 559.
However, minutes of an agency'’s prior actions are-
objective evidence of the agency's action, not infor-
mation that should be submitied to it for it to consider.
In any case, Western States does not support the
position that objective evidence of precommitment
should be excluded. - Western States dealt with the is-

- sue of whether extra-record evidence could be con-

sidered in determining whether the Air Resources
Board’s rule making was supported by substantial
evidence. The Court ruled that: : '

..-a court generally may consider only the ad-
. ministrative record in determining whether a
quasi-legislative decision was supported by
substantial evidence within the meaning of
Public Resources Code section 21168.5.

Western States at 573.

P

In explaéning its rationale, the Court stated:

Were we to hold that courts could freely con-
sider extra-record evidence in these circum- .
stances, we would in effect transform the highly
deferential substantial evidence standard of
review in Public Resources Cade section
21168.5 into a de novo standard, and under
that standard the issue would not be whether
the administrative decision was rational in light
of the evidence before the agency but whether
it was the wisest decision given all the available
scientific data. .

Western States at 572.
However, the question of whether an agency was

. pre-committed to a project, like the adequacy of an

EiR, is a matter subject to de novo review. Los An-
geles Unified School District v. Los Angsles (1997)
58 Cal.App.4th 10189, 1023, As the Californja Su-
preme Court has recently stated:
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~ [The public agency bears the burden of affir-
matively demonsirating that, notwithstanding a
project's impact on the environment, the
agency’s approval of the proposed project fol-
-lowéd meaningful consideration of alternatives
and mitigation measures.” ,

" Mountain Lion Foundation v. Fish and Game Commis-
~sion, (1997) 16 Cal. 4th 105, 134, emphasis added.
Furthermare, the Court in Western States specifi-
cally stated: o : :

We need not decide whether courts may take
judicial notice of evidence not contained in the'
-administrative record when...it would never be
-proper to take judicial notice of evidence that
(1) is absent from the administrative record, -
and (2) was not before the agency at the time
-it made its decision...because only relevant
-. evidence is subject to judicial notice,

Western States, supra, at 574, h. 4, emphasis in
original. ‘
. In a sense, evidence of the agency's prior action
" has been before the agency. For example, minutes
recording earlier actions must have been before the
agency since it would have approved them, and they
certainly may be relevant to the issue of whether the
agency was precommitted to a certain project.
Furthermore, Public Resources Code section
21167.6(e){10) provides that the administrative
record should include: - :

“Any other written materials relevant to the re-
spondent public agency's compliance with this
division [CEQA] or to its decision on the mer-

its of the project....” , -

_If an agency may be impermissibly precommitted
to a project prior to formal action, then evidence of
precommitment is relevant to the agency's compli-
ance with CEQA and properly part of the record.

C. Are thie Activities of the Staff
Attributabfe to the Decisionmaker?

Even if there were not direct evidence of the
knowiedge of the decisionmaker regarding the activi-~
ties of its staff, it may be possible to attribute the

action of the staff to the decisionmaker. This ques- .

tion was discussed in Laurel Heights I, supra, 47
Cal.3d 376. There, a neighborhood association chal-
lenged the EIR for the relocation of a biomedical re-.
search facility- approved by the Regenis of the
University of California. Afier the trial court denied
the association’s petition for a writ, the Court of Ap-
peal reversed the frial court's judgment, holding the
EIR did not adequately describe the “project,” the dis-
cussion of project alternatives was inadequate, and
. there was no substantial evidence to support the
Regents' conclusion that all significant environmen-
tal effects of the project would be mitigated. /d. at
389-390. In upholding the Court of Appeal's decision
that the project description and discussidn of alter-
natives were inadequate, the Supreme Court said:

In short, there is telling evidence that the Uni-_
versity, by the time it prepared the EIR, had ei-
they made detisions or formulated reasonably
definite proposals as to future uses of the build-
ing.... To counter this evidence the Regents ar-
‘gue that only they can approve formal plans as
to the building's future use and that statements
by the Chancellor, Dean, and other officials are
insignificant. We need not delve into the
University's complex internal procedures to de-
termine who has the power to decide precise
uses of.the building. The point is that there is
-credible and substantial evidence that UCSF's
plans are reasonably foreseeable. /t is the sub-
stance of the evidence, not the source alone,
that matiers. Co- - ’

" Laurel Heights 1, supra, a7 Cal.3d at 397;398", em-

phasis added, ' - ,
In determining whether actions of the staff should
be attributable to the decisionmaker, it appearsrea-

- sonable to consider factors such as whether the ac-

tion was by top-level management or low level staff
and the degree to which the decisionmaker relies
upon the staff. For example, if decisionmakers only
pravide review and general policy guidance or the
staff has exiensive authority, it would seem more ~
reasonable to attribute the actions of the staff to the
decisionmaker. ' ' '
. Methods of Avoiding, or Alternatively of
Cuting, Precommitment S

For those advising public agencies, it appears the
prudent course is to avoid the issue of
precommitment altogether by providing early and
comprehensive environmental review, -concurrent
with planning activities to the extent possible. Per-
suading decisionmakers that it is prudent to avoid
premature statements of support for a specific
project may be difficult but wise. Certainly, however,
the public is going to have greater respect for the
process and for the decisionmakers when it does not
appear that a particufar outcome is a “done deal.”
Also, use of program or tiered EIRs may be appro-
priate in situations where an agency has identified

" aneed that must be met by implementation of some

sort of a project but the agency does not yet have
enough information to do a project-specific EIR.

It impermissible precommitment is found, as it
was by the trial court in the Vernon case and the
Court of Appeal in the Albany case, how can it be
cured? A public agency which demonstrated a suc-
cessiul reconsideration of a project found to have
been approved in violation of CEQA was the City of
San Francisco in San Franciscans v. San Francisco
(1989) 209 Cal. App. 3d 1502. There, the lead
agency “began anew” the analytic process by pre-
paring a supplemental EiR with additional data and
revised projections of impacts. San Francisco's City .
Planning Commission had issued a building permit

~for.an 18-story office tower in downtown San Fran-

cisco. In a stipulated judgment, the trial court issued
a writ of mandate commanding the City and its agen-

" cies to vacate EIR certiiication and prepare a
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Supplemental EIR (SEIR). /d. at,1509. The trial court -
discharged its writ after the SEIR was drafted, pub-
lic comment was taken and responded to, and a fi-.
. nal SEIR approved which included a re-analysis of
cumulative impacts. /d. at-1511-1512. On appeal by -
a citizen's group, the trial court's decision was up-
held. Id. at 1527. The Court of Appeal found Laure/
Heights I "particularly instructive on the issue of how
‘a public agency must approach the environmental
planning and approval process the second time
around when ifs original actions have been declared
violative of CEQA." Id. at 15221523, As applied to
the facts before it, the court concluded:’ o

We think the Commission here has discharged
its duty to "begin anew” the analytic process.
The Commission took a fresh look at the whole
question of cumutative impacts, reviewed and
‘considered additional data set forth in the SEIR
reflecting slightly higher projection of new em-
_ ployees [footnote omitted], and concluded the
original mitigation were sufficient. :

San Franciscansat 1523, ;
. Curing precommitment once a violation has been
found is demonstrably harder than avoiding
precommitment in the first instance by conducting
early environmental review. An agency that has been
found guilty of precommitment would have to undo
each and every piece of evidence of precommitment
or satisfactorily explain its failure to.do so. The
agency must affirmatively demonsirate its good faith
- cansideration of the project’s environmental impacts.
Mountain Lion Foundation v. Fish and Game Com-
mission, supra, 16 Cal. 4th at 134.

IV. Conclusion

CEQA was enacted in order 0 ensure environ-
mental considerations would be incorporated in
project planning. Since the early days of CEQA,
courts have been concerned with ensuring that pub- _
lic agencies fairly and fully consider the environmen-
tal impacts of their decisions. While recent cases
have provided greater discussion of the issue of
precommitment, the treatment of the issug has by no
means been definitive. No doubt, practitioners must
continue to be concerned with the issue of
precommitment. Generally, the most prudent course
is to initiate environmental review as early as pos- -
sible, which in practical terms means as soon as the
general parameters of the project are sufficiently
defined. Only in this way can agencies, private par-
ties, and the public rest assured that CEQA's re-
quirementis are met. ‘ :

*Jan Chatten-Brown and **Douglas Carstens

' served as counsel for Long Beach Heritage (“Fleri-
tage”) in the case of City of Vernon v. Board of Har-
bor Comrs. (1998) _ Cal.App._, .74 Cal.Rptr. 2d 477.
Although it was Heritage which raised the
precommitment issue which prevailed at the frial
courl, Heritage setifed with Long Beach prior to the
completion of briefing in the Court of Appeal be-
cause the Navy and the Cily prepared a new Envi-

ronmental Impact Statement/impact Report, includ-

~ ing the reuse study that Heritage had consistently

sought, and the Cily agreed to significant new miti-
gation if the project went forward. .
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. project for CEQA purposes, which rquUires‘ a legally

binding commitment to move forward with the
project. The authors argue that invariably requiring

& legally binding commitment to trigger an “approval’ -

is contrary to the mandate under CEQA to “afford the

‘fullest possible protection to the environment.”

Insurance Covetage for Investigative Costs.
Our final article in this Opgen Forum lssue is written
by Chicago lawyers, Kenneth Anspach and Victoria
Lynn Schaffer. Anspach and Schaffer look-at
whether CGL policies cover the cost of investigation
of a hazardous waste site. Not surprisingly, the au-
thors report that policyholders and insurers disagree
as to the proper coverage category for investigative
costs. The article looks at the different approaches
courts have taken in California, Michigan, Minnesata
and New Jersey, as well as the approaches of the
Second and Seventh Circuits. '

~ These articles provide a diverse mix of perspec-
tives on a variety of environmental law issues facing

practitioners. As the editors of Environmental Law -

News, we welcome your comments on the articles

~in this issue as well as suggestions for the topics to

be chosen for future jssues. - .
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office. Ms. Hull'is a member of the Executive Com-
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“*Anne E. Mudge is a member of the San

Francisco law firm of Washburn, Briscoe & ~

McCarthy. She specializes in land use and

environmental law and is a co-editor of the.
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